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Petitioner Letter of 18 June 2015

Coastal Regeneration Alliance [CRA] Response to Petitions Committee — 23" June
2015.

Dear Convener and Committee Members

In response to the latest submissions to our petition, we would like to comment and
elaborate on the ongoing issues of the lack of public consultation and potential future
developments for the site.

All three organisations — Scottish Power [SP], Scottish Enterprise [SE] and East
Lothian Council [ELC], express their commitment to engaging with the public on
future plans. The problem is that these assurances are conditional — ‘at an
appropriate time’, ‘whilst assuring confidentiality’, ‘where possible’, etc.

None of the responses positively assert that they ‘will in good faith actively and
meaningfully consult with the petitioner and the local community, giving due
consideration to any concerns they may raise’. !

None have made any suggestion as to how consultation would be arranged, what
events may trigger the need for such a consultation, what rights the community
would have to require the triggering of a consultation and how disputes would be
resolved in a timely manner- i.e. before irretrievable steps are taken and before large
sums of money are committed. At the very least, Heads of Agreement for a
consultation process need to be agreed in advance.

All parties should be conscious of the fact that SE committed around £3 million (and
set aside another £1.3 million for land purchase) on the Energy Park scheme.® In
hindsight, most observers would agree that this scheme was ill-thought out,
commercially unnecessary and impractical in the proposed location, but a large sum
of public money was wasted nonetheless, despite the early opposition from the
community and significant concern and angst it caused to so many residents and
businesses.

The track records of SE and ELC are poor, and it is therefore difficult for the
communities to trust that any of them will ever actively and meaningfully consult in
good faith.

Specifically, Scottish Enterprise, who refer in their response to ‘the site’ without
specifying the boundary (which is a key element of the petition), now say they would
be pleased to participate in a forum — where appropriate. But in SE’s published



board meeting minutest®, there was no reference to this so does not suggest a future
of full and open communication, especially given the absence of any reference to
Cockenzie in the published N-RIP documents.

East Lothian Council made many factually incorrect statements, including that they
were unaware of the proposals (perhaps true of some detail, but not true of the
bigger picture), that it was National Development and therefore outside its control
(untrue) ¥ that the land offered by ELC was limited to the Power Station site
(untrue) !, In addition there are many examples of obfuscation, incompetence and
poor judgement by ELC officers. For example:

Council Officers considered engaging in ‘Political mischief’

Following the intervention of the Information Commissioner to an FOI request by a
CRA member, an email communication between two ELC Council Officers from
2012 was made available.

Their communication suggested that 'there might be a bit of potential political
mischief...in having the cruise terminal concept safeguarded’.

The suggestion that 'There might be a bit of potential political mischief..." is highly
inappropriate and is contrary to the National Code of Conduct for Local Government
Employees. Input to a national planning consultation is not the place (if indeed there
is ever a place) for this kind of behaviour.

ELC Council Officers mislead Councillors

Again as a result of an FOI request from a CRA member, a copy of a draft report to
ELC Cabinet was made available. This report was compiled on 11" December 2012
by the Executive Director (Communities and Services). The statement on Policy
Implications (Section 4 Item 1), stated: “The content of NPF3 may have implications
in future for development plan policy and proposals within East Lothian’.

This report was never submitted to Cabinet but an edited version, from the same
author, was presented to Council a week later on 18™ December 2012. This version
stated in Section 4 Item 1 Policy Implications: ‘None’.

Councillors were deliberately misinformed about the scale of the potential
implications of the report that they were discussing. This is contrary to the
National Code of Conduct for Local Government Employees.



ELC failed to place an important document in the Members Library

The ELC response to the NPF3 MIR consultation — which stimulated the Energy
Park proposal - was drawn up by Council Officers to whom it had been delegated by
Councillors according to minute 08 of the cabinet meeting held on 13th June 2013.
The response document was dated 17th July 2013, but was actually finally edited
and submitted some days later. It was published on-line by the Scottish Government
together with all other NPF3 responses.

However, it was not placed in the ELC Members' Library, contrary to standing orders
covering documents concerning delegated decisions, until November 2014 'due to
an oversight'. It remained inaccessible by Councillors, Officers and the public for 16
months, despite being the subject of an EIR to ELC which should have alerted ELC
to the ‘oversight'.

Freedom of Information Requests to ELC have not been dealt with in a timely
and efficient manner

Despite ELC’s often-repeated assertions that they are keen to work with the
community they have excelled in avoiding it, even to the extent of failing to fulfil their
statutory obligations under the FOI and EIR legislation. In one case, more than 60%
of the documents provided in ELC’s initial response were not relevant to the
questions asked. An ‘inquiry’ by ELC yielded a further three documents and another
search following the intervention of the Information Commissioner a further two. On
each release, ELC asserted that the release was complete and that no further
documents were available. In subsequent correspondence there was an
‘explanation’ given, which demonstrates a chaotic and casual approach to
information releases.

At best, this illustrates a cavalier disregard for issues of propriety by a series of ELC
Councillors and officials which, together with other matters arising from the Energy
Park and future development plans for the Cockenzie site, warrant an official inquiry
- given that a member of this very Petitions Committee identified, most succinctly,
what has been a truly appalling set of circumstances as, “A local democratic deficit!”
Not least because much of the Cockenzie site is already declared 'Public Open
Space', it is useful to repeat the primary tenet of the Aarhus Convention that states,
“In order to contribute to protection of the right of every person of present and future
generations to live in an environment adequate to his or her health and well-being,
each Party shall guarantee the rights of access to information, public participation in
decision making, and access to justice in environmental matters in accordance with
the provisions of this Convention.” The dearth of community consultation and
participation in the energy park proposal has led to our communities considering a
Community Charter to safeguard our environments for the future. The Charter is
attached for information.



There is no one can claim the provisions of this Convention have been upheld during
this process by certain parties. In conclusion therefore, this must surely warrant a full
Public Inquiry and we would ask that when our petition is next considered on 23rd
June 2015, this recommendation will be made.

CRA fail to be reassured by the response from SE & ELC in the matter of public
consultation - and would ask that we are availed of some form of recourse to the
Petitions Committee should they fail to timeously consult on all future proposals
where communities may be adversely affected.

1. Response to Petitions Committee by ELC 21° May 2015

2. SE Board Meeting Minutes SE(M) 264 30.08.13

3. SE Board Meeting Minutes SE(M) 267 06.12.13

4.ELC claimed that they had no power because the EP was a National
Development. They persisted in this until a Scottish Government spokesman
publically contradicted it. Source - The ELC Energy Park FAQ website.

5. The initial ELC response to the MIR (17/07/2013) offered a substantial
amount of land even if power generation continued (ie the CGT plant were
built) but ELC has since claimed that the land offered was restricted to the
power station footprint. Same source as above.)



A COMMUNITY CHARTER: To establish the Cultural Heritage of Cockenzie & Port
Seton, Prestonpans and Longniddry, and to declare our Rights and Responsibilities for
its Protection and Improvement.

DECLARATION

We the Community Councils and Peoples of Cockenzie & Port Seton, Prestonpans and
Longniddry, have produced this Charter to set out our “Cultural Heritage” for the
purposes of assessment under the EIA directive, and to declare our basic rights and
responsibilities for improving and safeguarding it in the future. We welcome other
Community Councils and residents of East Lothian who may share our Assets to join us
in the adoption of this document.

We declare our Cultural Heritage to be the sum total of the local tangible and intangible
assets we have collectively agreed to be fundamental to the health and well-being of
our present and future generations. These constitute an inseparable ecological and
socio-cultural fabric that sustains life, and which provides us with the solid foundations
for building and celebrating our homes, families, community and legacy within a healthy,
diverse, beautiful and safe natural environment. This is the basis of a true economy,
one which returns to its root meaning (oikos - home, nomia - management).

Thus, this Charter pertains to any development within our territory which impacts on our
Cultural Heritage and, as this Charter is a direct expression from the people, it must be
a material consideration in planning processes and decision-making, as well as a factor
for impact assessment under environmental legislation, and must be given equal weight
to other factors in the evaluation of whether development is sustainable.

Collectively, we have agreed that our Assets are:

our people and their creativity

our goal of a clean and safe environment, and our achievements to date;
our children and that which promotes their wholesome development;

our homes as our sanctuary and investment;

the resilience and continuity of our community;

the diversity and stability of our local Ecosystem;

our natural resources and our aspiration for them to be used sustainably;
our food security;

our restorative countryside;

our beautiful views;

our coastal location;



our vision of a truly sustainable local economy, and our achievements to date;
our local historical and natural attractions;

our reputation;

our goal of sharing mutual trust and respect with our elected representatives and
third parties;

the life-enhancing qualities which our Assets bring forth;

a collective commitment to sustaining and improving all of the above.

If Cultural Heritage is harmed, then life is diminished. Thus, we make a commitment to
truly Sustainable Development, which we define as those activities which represent an
overall long term benefit or zero harm to our Assets. We acknowledge that individual
opinions may differ on such matters but believe that, through a dialogue in which all
stakeholders are given equal voice, a wise collective assessment can be reached. In
turn, this necessitates a process for Participatory Planning in relation to developments
relevant to this Charter, the principles for which we propose below under Article 3 of our
Basic Rights and Responsibilities.

Equally, if a threat to our Cultural Heritage is perceived then we have a fundamental
right and responsibility to play an integral role in related decision-making and, should
activities proceed without our social licence, to peaceful and civil representation to
prevent harm to the Assets upon which our community and Ecosystem depend.

In drafting this Charter we have come to realise that our Cultural Heritage and its
constitutive Assets underpin qualities which not only sustain us, but also all other beings
with whom we share our territory, country and the Earth, and we shall remain mindful of
the consequences of our decisions and actions upon our wider community, both human
and nonhuman.

Below, we detail our Assets; our Definitions for important terms; our Basic Rights and
Responsibilities in relation to our Assets; and the wider Framework and Context for the
Charter.

OUR ASSETS

We the Community Councils and Peoples of Cockenzie & Port Seton, Prestonpans and
Longniddry, have come together and agreed that the following tangible and intangible
Assets constitute our Cultural Heritage and underpin the qualities fundamental to the
health, well-being, cohesion and identity of our communities, our natural environment
and of the Earth itself.



As each Asset intertwines and transcends social, cultural, economic and ecological
categories, we deem any definition of Cultural Heritage that does not encompass all of
these to be a betrayal of our lived experience.

(1) Our people and their creativity: the biggest cultural asset we have are the people
who live here bringing diversity and creativity to our community.

(2) Our children and that which promotes their wholesome development: a diverse
and healthy natural environment; safe roads and tracks; great schools and services;
and a mutually trusting, self-sustaining and stable community.

(3) Our goal of a clean and safe environment, and our achievements to date: our
ongoing commitment to freeing our water, soils and air from industrial pollution and its
risks to the health, peaceful existence and future prosperity of the human and
nonhuman inhabitants of our territory.

(4) Our homes as our sanctuary and investment: the fruit of our labours and
somewhere we chose carefully as a good and right place to settle and raise our
children.

(5) The resilience and continuity of our community: our local groups, events,
businesses and services; our friendly interrelationships and economic
interdependencies; and our visions, values, history and culture, all of which when
shared, bind us together and provide good traditions, solid foundations and shining
examples for generations to come.

(6) The diversity and stability of our local Ecosystem: our thriving Natural
Community, including swans, migrating birds, sea otters, seals, dolphins, bats, bees,
fish and a myriad of other plants and animals that are thriving in and returning to our
territory, which are a source of peace, enjoyment, learning and great pride in our
responsible stewardship, and are essential to the resilience and adaptability of our local
ecology to future environmental challenges.

(7) Our natural resources and our aspiration for them to be used sustainably: to
never allow our renewable resources to be diminished faster than they are generated, to
ensure our non-renewable resources are reused and recycled effectively, and to avoid
all related activities that might compromise our Ecosystem.

(8) Our food security: the ongoing fertility and productivity of local soils and pasture;
the purity of our watercourses and aquifers; the availability of uncontaminated locally-



sourced food; the vital importance of these to the sustenance and security of present
and future generations; and our confidence in those public bodies whose role it is to
ensure such matters are responsibly stewarded.

(9) Our restorative countryside: filled with opportunities and motivation for exploration
and exercise; the woods, fields and farmlands; the walking and cycle tracks; our
freedom to roam safe and undisturbed by nearby industrial activities and traffic.

(10) Our beautiful views: the open vista of a predominantly unspoilt and unchanging
coastal landscape overlooking the Firth of Forth, which we never grow tired of and
always love coming home to.

(11) Our location & proximity to Edinburgh: allowing convenient access for tourists
to our territory, and for local residents to the opportunities, attractions and benefits of
both the city and our local community, countryside & coast, which enable us to make
the best of our lives.

(12) Our vision of a truly sustainable local economy, and our achievements to
date: our commitment to developing a local economy based on managing and
improving our Assets through, for example, leisure activities, tourism, renewable
energy, ethical business and farming, recovering and restoring our historical and natural
heritage, in ways which promote civic pride and continuity for present and future
generations. Our aspiration for local economic development which offers long term job
security and satisfaction for our children and prosperity and time to enjoy our lives;
where locally generated money remains in local circulation; that paves the way to an
economy that does not risk the long term integrity, viability and resilience of our
planetary boundaries, and thus contributes to the overall well-being of our community
and ecosystem.

(13) Our local historical and natural attractions, including the Prestonpans Battlefield
site, Prestongrange Mining Museum, Morrisons Haven, the Mercat Cross, Preston
Tower, the John Muir Walkway, Cockenzie Tranent Waggonway, The Three Harbours,
Hamilton House, Seton Collegiate Church, Cockenzie House, Gosford Estate,
Longniddry Bents, for enjoying alone and with family and friends, and for showing off to
our visitors.

(14) Our reputation as a beautiful and welcoming place to live, to visit and to take
holidays. The hard work, values and commitment that have contributed to this
achievement and the win-win rewards it delivers for our local economy, our visitors, and
our people and natural surroundings.



(15) Our goal of sharing mutual trust and respect with our elected representatives
and third parties: to trust they genuinely value and foster our knowledge, experience,
needs and feelings; and whose leadership, policies and actions demonstrate they seek
to sustain and improve our Assets.

(16) The life-enhancing qualities which our Assets naturally bring forth, these
further Intangible Assets are:

a. Hope and confidence in a better future for our community and the Earth.

b. Good health, which is fundamental to the quality of life and economy of
present and future generations.

c. The peace-of-mind and happiness that comes from tranquil natural
surroundings, and the knowledge that we, our children, our land and our homes
are safe from violence and pollution.

d. Contentment in our choice of place to settle and raise future generations.

e. Opportunities for escape, sanctuary and restoration from life’s trials and
tribulations.

f. Rich and diverse experiences: individual, social, natural and economic.

g. Stable foundations - sociocultural and ecological - upon which to build
identity, meaning, community and legacy.

h. A sense of a caring relationship with, and responsibility towards, our
local Ecosystem.

i. Beneficial inter-relationships with our local wildlife and natural
surroundings.

j- Civic pride in our local reputation, history, culture, places, traditions and our
goal of a sustainable economy.

k. Mutual trust within our community, and with government leaders, policies and
processes; and developers and newcomers.

(17) A collective commitment to sustaining and improving all of the above, taking
great pride in our achievements over the past few decades and maintaining our
ambition with our future aspirations.

These Assets were collectively agreed over a series of public meetings. In their
descriptions, care has been taken to remain faithful to how they were perceived and
expressed by the people, both in their finer detail and in the inclusion of some features
which lie beyond the geographical boundaries of our council area but which were still
deemed to be constitutive of our shared local Cultural Heritage.

DEFINITIONS



(1) “Assets” means those matters, qualities and assets (both tangible and intangible)
listed above under “Our Assets”, which our communities have agreed to be the factors
within our territory that we value as fundamental to maintaining the integrity, stability
and beauty of our Cultural Heritage for present and future generations.

(2) “Cultural Heritage” means a group of resources inherited from the past which are
identified, independently of ownership, as a reflection and expression of a community’s
constantly evolving values, beliefs, knowledge, practices and traditions. It includes all
experiences of the cultural, social and ecological environment resulting from the
interaction between people, places and ecosystems through time; and includes but is
not limited to the Assets within that community’s territory.

(3) “Ecosystem” shall include but not be limited to, wetlands, streams, rivers, aquifers,
and other water systems, and the atmosphere, as well as naturally occurring habitats
that sustain wildlife, people, flora and fauna, soil-dwelling, aerial or aquatic organisms.

(4) “Natural Communities” means communities of wildlife, flora, fauna, soil dwelling,
aerial and aquatic organisms that have established sustainable inter-dependencies and
inter-relationships within a proliferating and diverse matrix of organisms within a natural
ecosystem, and thus also have sustainable inter-dependencies and inter-relationships
with human communities. “Natural Community” means all such Natural Communities.

(5) “Participatory Planning” means collaborative decision-making processes,
operating within existing planning law, which are ongoing and dynamic and centred on
direct, effective and engaged participation by residents of our communities, in a manner
which is fair, non-hierarchical and transparent and which is facilitated by an independent
and impartial third party. Principles for these processes are set out at article 3.

(6) “Precautionary Principle” means that, when an action raises threats of harm to
human health or the environment then, in the absence of scientific consensus that it is
harmful, those proposing the act must bear the burden of proof in proving that it is not.

(7) “Sustainable Development” means any development within our territory which,
following the process for Participatory Planning, is found to represent an overall long
term benefit or zero harm to our Assets; thus recognising and giving equal weight to
Cultural Heritage with other social, economic and environmental factors and ensuring
we bequeath it to our future generations in a better state than we inherited it, to help
meet the 5 qguiding principles in the UK Shared Framework for Sustainable
Development (2005).



BASIC RIGHTS AND RESPONSIBILITIES

We the Community Councils and Peoples of Cockenzie & Port Seton, Prestonpans and
Longniddry, declare the following basic rights and responsibilities as fundamental to
safeguarding the integrity, stability and beauty of our Cultural Heritage through the
improvement and protection of its constituent Assets.

Article 1: Basic Right to Self Agency

(1) This Charter declares a basic right for the peoples of a community to have agency
over those Assets in its territory it has agreed are integral to human and environmental
health and well-being, for both present and future generations.

(2) In exercising the basic right under sub-article (1), the peoples of a community:
(a) have a right to promote the integrity, stability and beauty of their Cultural
Heritage, through the sustenance and improvement of its constitutive Assets; and
(b) have a right to Sustainable Development.

Article 2: Basic Responsibility

We have a basic responsibility towards improving and safeguarding the Assets in our
territory insofar as our rights under article 1 are not infringed.

Article 3: Principles for Participatory Planning

(1) In fulfilling our responsibility under article 2 in relation to an application for
development made within our territory, we:
(a) declare the Precautionary Principle as the basic test for evaluating the effect
of any proposed activity within our territory;

(b) have a right to Participatory Planning which upholds and does not infringe our
rights under article 1;

(c) have a right, as an outcome of Participatory Planning, to an integral role in
stewarding planning agreements, conditions or social licences to safeguard our
rights under article 1.

(2) In exercising the right under sub-article 1(b), we have a shared responsibility with
other stakeholders to:



(@) ensure all stakeholders, including our councils, developers, Natural
Communities including protected species, and other relevant third parties, are
represented and are equally engaged and heard;

(b) acknowledge a right to life for all species and beings known or reasonably
suspected to reside within our territory on the basis of their intrinsic value and
contribution to the integrity, stability and beauty of the Natural Community upon
which the well-being of our present and future generations depend;

(c) remain mindful of the limitations of human culture, knowledge and perception
in decision- making, particularly in relation to the lives of human and Natural
Communities, locally and further afield, and the systemic and transboundary
consequences of actions within our territory.

(3) As a direct expression from the people, we declare a right for any decisions
emerging from the process under this article to be a material consideration in related
decision-making processes on the basis that our people and natural environment bear
the burden of any risk.

Article 4: Right to Peaceful and Civil Preventative Representation

In fulfilling our rights and responsibilities under articles 1, 2, and 3, we have a right
under the principles of lawful necessity and lawful excuse to peaceful and civil
preventative representation if such rights and responsibilities are ignored or abused.

FRAMEWORK AND CONTEXT

We the Community Councils and Peoples of Cockenzie & Port Seton, Prestonpans and
Longniddry, have produced this Charter;

(1) Conscious that the Aarhus Convention' recognises the responsibility on each person
to protect and improve the environment for the benefit of present and future
generations, with a right to participate in environmental decision-making as well as a
right to access the information needed to do so effectively. Conscious also of the
recognition in the Convention that every person has the right to live in an environment
adequate to his or her health and well-being. Noting also the ecosystems approach in
the Convention on Biological Diversity which recognises that people with their cultural
and varied social needs are an integral part of ecosystems? ; and the recognition by
Scottish Natural Heritage that Nature is essential for human life which we are not



separate from, and that mental well-being is greater when natural surroundings and
beautiful landscapes can be experienced3 ;

(2) Noting the requirement in the EIA Directive* for applicable projects on which to
assess impacts on cultural heritage; the recognition given in guidance that such
intangible assets as community cohesion and identity, and cultural identity and
association, and individuals’ sense of personal security’ can be affected by projects
falling within the ambit of the said Directive; the recognition given in the proposal for a
revised EIA Directive® to building on definitions and principles relating to cultural
heritage in the Council of Europe Framework Convention on the Value of Cultural
Heritage for Society; and said Convention defining Cultural Heritage as a reflection and
expression of constantly evolving values, beliefs, knowledge and traditions, which
includes all aspects of the environment resulting from the interaction between people
and places through time; and an obligation on signatory States to promote cultural
heritage protection as a central factor in the mutually supporting objectives of, amongst
others, sustainable development;

(3) Noting the support in the draft Scottish Planning Policy (“Draft SPP”)’ to the guiding
principles of “sustainable development” set out in the UK Shared Framework for
Sustainable Development (2005) being:

(a) living within the planet’s environmental limits,

(b) ensuring a strong, healthy and just society,

(c) promoting good governance,

(d) using established science responsibly and

(e) achieving a sustainable economy; believing that the first 4 principles will give
rise to the latter; and noting the intent of East Lothian Council’'s Local Plan to
ensure the delivery of “improved prosperity and quality of life for each
community”;

(4) Noting the acknowledgement in the National Planning Framework 3 (“NPF 3”)2 that,
for its spatial strategy to be sustainable, it is essential that the most efficient use of
existing assets are made — natural resources, land, towns and cities and infrastructure;
however, noting a lack of recognition of such intangible Assets as set out in this Charter
are of equal weight to the tangible assets mentioned in the NPF 3; and noting that
“cultural heritage” to be protected in the NPF 3 and Draft SPP relate only to built
heritage and National Parks;

(5) Noting the recognition in the Climate Change (Scotland) Act 2009 that transitioning
to a low carbon and sustainable economy and reducing greenhouse gas emissions will



help build a more successful country "with opportunities for all of Scotland to flourish"
and conscious of the binding national commitments contained within this document®;

(6) Noting the absence of recognition given to a wider appreciation of cultural heritage in
applicable policy, but aware of historic declarations that culture is the highest social and
historical expression of our spiritual development and that it is our duty to preserve,
practice and foster culture by every means within our power'?;

(7) Conscious, therefore, of the intention in planning policy to seek a balance between
economic, social and environmental considerations, but aware that such policy has
placed emphasis on the built environment and tangible facilities and services of a
community, with a lack of recognition to Cultural Heritage and the values and intangible
assets through which the peoples of a community live; thereby such planning policy
proving inadequate to protect basic rights for community identity and cohesion and
quality of life including the protection of the ecosystem of which the community forms
part;

(8) Committed to the Precautionary Principle which enables rapid response in the face
of a possible danger to human, animal or plant health, or to protect the environment. In
particular, where scientific data do not permit a complete evaluation of the risk, recourse
to this principle may, for example, be used to stop distribution or order withdrawal from
the market of products likely to be hazardous;

(9) Concerned therefore to ensure that the democratic participatory procedures
embedded in town and country planning law act to safeguard our Assets and Cultural
Heritage, and convinced that effective participation in such processes enhances
principles for sustainability and well-being;

(10) Conscious of the Land Ethic principle by Aldo Leopold which states “that a thing is
right when it tends to preserve the integrity, stability, and beauty of the biotic
community, and that it is wrong when it tends otherwise"'", and extending this basic
principle to encompass the entire community, human and natural;

(11) Aware of and affirming the emerging consensus for an international crime of
Ecocide as an amendment to the Rome Statute of the International Criminal Court'?; an
emerging paradigm that declares that the protection of the environment depends on the
recognition of rights for Natural Communities and Ecosystems, including in the
constitution of Ecuador in 2008, the constitution of Bolivia in 2011 and local ordinances
made in multiple municipalities in the USA™; and the movement towards community self
governance through such local ordinances.
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